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BRIEF OF DEFENDANT IN ERROR

STATEMENT OF THE CASE.

The indictment in this cause was found at the

September Term 1918 at Juneau, Alaska.

The indictment originally contained 15 counts

charging 15 separate violations of the fishing laws.

The specific charge in each case was the illegal

operating of certain fish traps "without having



the tunnel of such trap closed and without having

25 feet of the webbing or net of the heart of such

trap on each side next to the pot lifted or lowered

in such manner as to permit the free passage of

salmon and other fishes" during the prohibited

season, to-wit, between the hours of 6 o'clock post

meridian on Saturday and 6 o'clock ante meridian

on Monday. This is in common parlance called

Sunday fishing. On account of the absence of a

government witness who had left the Territory,

counts Nos. 1 to 8 inclusive and 12 and 15 were

withdrawn and dismissed upon motion of the

United States Attorney and the case proceeded to

trial upon the remaining counts, to-wit, counts 9,

10, 11, 13 and 14,

See Transcript, p. 21

The indictment was found on September 12,

1918, and filed in court the same day. On the

24th a demurrer was filed and overruled by the

Court and the cause was set to follow cause No.

1307-B on the regular trial calendar for the term.

But all the time of the Court was taken up in trying

other cases which had been set prior to this case

and so the same was passed over to the following

term of the court.

ON APRIL 18TH, 1919

the said case was set for hearing on June 9th,

1919, but on this latter date the Court being en-



gaged in the trial of other matters, the case was
further passed and reached in its order on June

14th, 1919.

See Transcript, p. 21

On this date the defendant filed a motion for

a continuance,

See Transcript, pp. 9 to 11.

to which motion was attached an affidavit of F. 0.

Burckhardt.

See Transcript, p. 11.

There was also attached to said motion the affi-

davit of George F. Wilson, M. D.

See Transcript, p. 12.

In reply to these the Government filed the affi-

davits of Ernest P. Walker and James A. Smiser,

United States Attorney.

See Transcript, pp. 13 to 15.

To the affidavit of said Smiser was attached

copy of a letter from said C. A. Burckhardt ad-

dressed to Henry O'Malley, Field Assistant, U. S.

Bureau of Fisheries, Seattle, Washington, and

dated January 18th, 1919.

See Transcript, pp. 15 to 17.

Thereupon appellant filed another affidavit,

that of F. 0. Burckhardt.

See Transcript, pp. 18 to 20.



Thereafter the Court after considering said

motion and affidavits, overruled said motion and

on June 17, 1919 said case was called for trial.

See Transcript, pp. 20 to 21.

Thereupon the United States Attorney in be-

half of the Government introduced the testimony

of the witneses in behalf of the Government as set

out in the

Transcript, pp. 21 to 54,

at the conclusion of which the Government an-

nounced that it rested its case and the appellant,

the defendant below, anounced that it had no evi-

dence to offer.

After argument of counsel on both sides, the

Court charged the Jury, which charge was unex-

cepted to, and the Jury retired and later returned

a verdict of Guilty on all the counts so submitted

to them.

Thereafter the appellant waived the statutory

time for sentence and the Court thereupon ren-

dered its Judgment and Sentence.

AS TO ERRORS ASSIGNED.

1st. It is now contended by appellant that the

Court erred in proceeding with the trial of said

cause and in not granting a continuance for the

reasons set out in its said affidavits.

It is well established legal proposition that



granting or refusing a continuance is discretionary,

and will not be reviewed except in cases of an abuse

of discretion. And in such cases the facts must
show with great clearness that such discretion was
abused. This has been repeatedly and consistently

affirmed and reaffirmed by the United States Su-

preme Court.

In the cause of

United States vs. Hardy, 186 U. S. 224

(an Alaska case) it was held as follows:

"That the action of the trial upon an ap-

plication for a continuance is purely a matter
of discretion, and not subject to review by this

court, unless it be clearly shown that such
discretion has been abused, is settled by too

many authorities to be now open to question."

Citing Isaacs vs. U. S. 159 U. S. 487, 489, and
authorities there cited.

See also Goldsby vs. United States, 160

U. S. 70,

The same holdings were made in the following

causes

:

Sims vs. Hundley, 47 U. S. 1, 5.

Woods and Bemis vs. Young 8 U. S. 141

*237.

In a number of decisions of the United States

Supreme Court it is held even in stronger terms

against appellants contention. In the cause of

Thompson vs. Selden et al., Chief Justice Taney

held as follows

:



"And as regard the motion to continue the

case, it has often been decided by this court,

that the refusal of an inferior court to con-

tinue a case to another term cannot be assigned
for error here. Justice requires that the grant-
ing or refusal of a continuance should be left

to the sound judicial discretion of the court
where the motion is made, and where all the
circumstances connected with it, and proper to

be considered, can readily be brought before
the Court."

Thompson vs. Selden, 61 U. S. 194, 198

(20 Howard 198).

This same principle has been sustained by
numerous decisions of the Federal courts.

Drexel vs. True, 74 Fed. 12

Davis vs. Patrick, 57 Fed. 909

Penn Co. vs. Fanger, 231 Fed. 851-854

Hale vs. United States, 242 Fed. 891, 893.

The state courts have, it is believed, unani-

mously (followed the above rule except where gov-

erned by some local statute to the contrary.

Counsel for appellant in his brief makes an ap-

peal for a different ruling in Alaska because, as he

claims, the distances between courts are so vast as

to practically make it impossible to apply for a

change of venue in cases where the trial judge may
be biased. This is purely an assumption by coun-

sel, and not warranted either by the law or the

facts. Judges do frequently interchange in Alaska

in cases of incompetency, and for other reasons.



But in the case at bar there is no charge nor any

fact stated in the record which would show that the

trial court in this case was in the least biased or

incompetent to try the case.

In this case the "Alaska Pacific Fisheries," (a

corporation) is on trial charged with a misde-

meanor, in that it operated its fish traps during

forbidden hours.

In its application for a continuance it filed

certain affidavits, asking a continuance on the

grounds of the absence of a witness, to-wit, one C.

A. Burckhardt, who, it claimed, was at the time

sick and unable to attend the trial.

Now the attention of this court is especially

called to the fact that the indictment was filed in

the court below on September 12th, 1918 and that

on the 16th day of said September appellant filed

a demurrer, which was overruled on the 24th day

of said month, and that on the same day, viz. Sep-

tember 24th, 1918, said cause was set for trial

upon the trial calendar to follow cause No. 1307-B.

But the said term of court came to a close

before said cause was reached and the same went

regularly over until the spring term of 1919 and

that on April 18th, 1919 said cause was set for

special hearing on June 9th, 1919.

Especial attention of the court is called to the

fact that during all this space of time from Septem-

ber 1918 to June 1919 appellant made no effort to



8

have C. A. Burckhardt or any other witness present

in court. It never had issued a subpoena or other

process for any witness nor did it take or offer to

take any deposition of any witness. It contented

itself to sit by in court with the cause on the docket

ready for trial on part of the Government when-

ever the court's business would allow a hearing,

yet it never made the first motion to prepare for

trial. When its especial attention was called to the

case on April 18th, 1919 it was set for June 9th,

1919, and yet it never took one step to prepare

itself for trial. It even failed to inform itself as

to what witnesses it needed to meet the charges of

the indictment. It did not even enquire of its presi-

dent, C. A. Burkhardt what he knew about said

charges, or about what witnesses it needed or who

they were or what they or he would be able to

prove. It had from September 12th, 1918 to June

9th, 1919 to find out this information and yet on

June 14th, 1919 it presents its motion for a con-

tinuance on the ground that it needed C. A. Burck-

hardt is a witness but that it was unable to say

exactly what said Burckhardt would testify to if

present, but that he had, during the dates com-

plained of, control of certain canneries to which

these fish traps belonged and over which he had a

general control, but the affidavit showed no specific

knowledge on the part of said C. A. Burckhardt

as to the operations of said traps on the dates and



at the places mentioned in the various counts of the

indictment. The affidavit discloses that appellant

did know who the trap watchmen were who had
charge of the traps on the dates mentioned in the

indictment, and states that these men are now in

the employ of said appellant but that it would be

inconvenient and expensive to appellant to have

them present at the trial.

Now, we submit that this does not show due

diligence on part of appellant in preparing for the

trial of said cause. Its position throughout the en-

tire history of the case was one of inaction and

dilatory, and no real effort was put forward to be

ready for trial, although almost a year had elapsed

since said cause had been upon the docket for

trial.

This court will take judicial knowledge of the

fact that the trial court in this case was open dur-

ing January, February and March, 1919.

DUE DILIGENCE AND MATERIALITY OF

EVIDENCE.

In order to be entitled to a continuance the

mover therefor must show that he has exercised

due diligence. He cannot sit idle until his case is

called in court and then seek a continuance on the

ground of an absent witness whom he has never at-

tempted to have in attendance, and further for the

absence of other witnesses whom he has not taken
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the trouble to inform himself as to whom they are

or what they could prove.

Leszinsky vs. White, 45 Cal. 278

Hahn vs. Huber, 83 111., 243

Grundies vs. Bliss, 86 111. 132

Myers vs. Andrews, 87 111. 433

Kern Valley Bank vs. Chester, 55 Cal. 49

Green vs. King, 17 Fla. 452

Cline vs. Brainard, 28 Mo. 341

Rett vs. Collins, 102 111. 402.

"An affidavit must show the materiality

of evidence, due diligence to procure it, and an
expectation that it will be had at the times to

which the case is continued, and that the ap-
plication is not made for delay but to obtain
justice." Citing

Brander vs. Flint, La. 391,

Winchester vs. Rightor, 12 La. 255, '

Burton vs. Maltby, 18 La. 531.

"An affidavit for a continuance because of

the absence of witness must show, not only his

absence but that his testimony is material, and
that due diligence has been used to secure it."

Wood vs. St. L. K. C. & N. Ry Co., 58 Mo.
109.

"An affidavit for a continuance should set

forth the testimony expected to be obtained
that the court may judge of its materiality."

Carey vs. Phila. C. Petroleum Co., 33d
Cal. 694,

Kern Valley vs. Chester, 55 Cal. 49,
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Jamesson v. Butler, 1st Neb. 115.

Farmers & Merchants Bank vs. Berchard,
32 Neb. 784, 49 N. W. 762.

Winslow vs. Bradley, 15 Wis. 394.

"An affidavit to procure a continuance on

account of absence of a witness must allege

that he was a competent witness, and must
aver specifically the facts expected to be proved

by him, and referring to them as all material

allegations in his petition or answer is not

sufficient."

Butler vs. Ambrose, 51 Ga. 152,

French vs. Blanchard, 16 Ind. 143,

Olds vs. Glaze, 7 Iowa (7 Clark) 86.

"Continuance should not be granted be-

cause of absent witnesses unless the affidavit

states what absent witnesses will prove.

White vs. Blasland, 42 Ga. 184,

Denny vs. Booker, 5 Ky. (2 Bibb.) 427,

Smith vs. Snoddy, 9 Ky. (2 A. K. Marsh)

382.

Not sufficient merely to state that the personal

attendance of said witness, is necessary.

III. Central R. Co. vs. Doss, 126 S. W. 349,

137 Ky. 659.

Warth vs. Moore Blind Sticher & Over-

seamer Co., 109 N. Y. S. 116, 125

App. Div. 211.

"An affidavit which does not state what
the facts are that absent witness is expected

to prove so that the court can judge of their

materiality and that the opposite party may
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if so advised admit them, is not sufficient."

Glenn vs. Brush, 3 Colo. 26,

Ault vs. Raivson, 24 111. (4 Peck.) 484,

Ward vs. Atkinson, 123 Pac. 120, 22 Colo.

App. 134,

United States vs. Schoonmaker, 93 Fed.

724.

"In an application for a continuance, the

affidavit must state, with distinctness and cer-

tainty, what the witness will prove, that the

other party may, if he elects, admit the facts

so stated, and go on with the trial."

McBain vs. Enloe, 13 111. (3 Peck) 76.

An inspection of the affidavit filed by appellant

in this cause, will show that there was no statement

of the proposed testimony which was expected to be

obtained from which the Court could judge of its

materiality, nor is there any statement to the effect

that the party cannot safely go to trial without

the testimony of said witnesses. Said affidavit does

not even state that affiant believes that the case

cannot be tried safely'to the appellant without the

attendance of said witness.

"The affidavit on the ground of the ab-

sence of the witness must state that the affiant

believes that the case cannot be tried with
safety to the party applying for the continuance,

without the attendance of the witness" citing

Union Bank of Georgetown vs. Riggs, Fed.

Cas. No. 14361 (2 Cranch, C. C.

204).
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"In a motion for a continuance on the
ground of the absence of an important wit-
ness, the affidavit should state that the party
cannot safely go to trial without that wit-

ness."

Harrell vs. Durrance, 9 Fla. 490,

Wilson vs. Cochnlien, 1 W. Va. 145.

"An affidavit for a continuance which
does not show the materiality of the evidence
of the absent witness, nor when his attendance
can be procured is insufficient."

Lomax vs. McKinney, 61 Ind. 374.

The affidavit in the case at bar does not show

the materiality of the evidence of the absent wit-

ness. Nor does it show when his attendance could

be procured except by inference.

In the affidavit of F. 0. Burckhardt, he sim-

ply states that "so far as can now be foreseen, the

witness would be able to attend the trial if the

case is continued to some later date, not less than

three months hence." This is simply an opinion of

F. 0. Burckhardt. Upon what facts he bases that

opinion, does not appear. He himself not being a

physician, would be incompetent to express an

opinion, and as he has given the Court no facts

upon which it can base an opinion, this portion of

his affidavit is without value. It will be noted that

the affidavit of the physician, Dr. Wilson,

Transcript, p. 12,
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does not state that the witness C. A. Burckhardt

even at the present time couid not attend the

trial of the case, but simply states as his opinion

it would be dangerous to his health to abandon

treatment at present. But this affidavit gives no

statement of facts from which the Court could know
that it was necessary that said treatment be admin-

istered in Seattle, where the witness was at the

time, and it does not appear that he could not have

come to Juneau and at the same continued the

treatment for neurasthenia. There is no state-

ment in the record which would show that traveling

to Juneau would in the least be detrimental to the

health of the witness, and there is no statement

of any facts by, or any opinion of, the doctor as to

the length of time when it would be probable that

C. A. Burckhardt could attend the trial if at all.

AS TO THE SUFFICIENCY OF AFFIDAVITS

FOR CONTINUANCE.

It will be noted that the affidavit in this cause

simply states that C. A. Burckhardt is the presi-

dent of the company and had general knowledge of

the affairs of the company. This may be true, but

this by no means undertakes to say that he knows

anything about whether the "tunnels of the traps,"

described in the indictment in this cause, "were open

or closed" on the dates therein set out, nor does

the affidavit undertake to say that said C. A.
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Burckhardt knov/s anything about whether or not

"twenty-five feet of the webbing or net of the heart

of said traps, on each side next to the pot thereof,

was lifted or lowered in such manner as to permit

the free passage of salmon and other fishes."

Now these are the material facts in the indict-

ment and unless said witness could testify to facts

in regard thereto it would make no difference to

appellant whether he were present or not.

But in regard to these matters said witness

had no information as shown by his letter to

O'Malley as set out in record.

Transcript, pp. 15 to 17.

Even should the statement to that effect in the

letter be untrue, all the more is the reason that the

affidavit should explicitly state what he does know

concerning these matters.

But appellant may say that while it might be

true that said witness knows nothing about these

facts, still he does know other material facts which

it has a right to have a chance to prove,—should

this be conceded, still the question remains, What

are those material facts? The affidavit should

make it clearly appear what these facts are so that

the Court may judge of their materiality.

The first affidavit of F. 0. Burckhardt

Transcript, p. 10

s;oes no further than to state that C. A, Burckhardt
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"will be a material witness in connection with the

trial of the issues involved in this cause and that

the facts to be proven by said Charles A. Burck-

hardt can not be proven by any other witness &c."

The second affidavit of said F. 0. Burckhardt

is even less specific as to what said C. A. Burck-

hardt would testify, see near bottom of page

Transcript, pp. 18, 19.

He states, "That he (F. 0. Burckhardt) is

unable to say at this time what C. A. Burckhardt

if present could testify to but affiant does not know
of any other person in Alaska familiar with the

facts other than C. 0. Burckhardt, who is at Seat-

tle, except the men who are on the traps, etc."

See bottom of

Transcript, pp. 18 and 19.

In other words, the whole case as to whether

C. A. Burckhardt is material witness stands upon

the two affidavits of F. 0. Burckhardt (which

may be considered as one) , which simply state that

in his, F. 0. Burckhardt's opinion, C. A. Burck-

hardt is a material and necessary witness, without

giving any facts which said C. A. Burckhardt

knows, and winding up by saying that he, F. 0.

Burckhardt does not really know what C. A. Burck-

hardt knows.

In addition to these matters it appears from

the affidavit of Ernest P. Walker
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Transcript, pp. 13 and 14,

that the affidavit of James A. Smiser, and a copy

of a letter of C. A. Burckhardt thereto attached,

Transcript, pp. 14 and 15 to 17,

that C. A. Burckhardt was not present at any of

the traps on any of the dates mentioned in the

indictment at the times on which the witneses for

the Government testify to the said traps fishing illeg-

ally, and further that said C. A. Burckhardt has no

personal knowledge whatsoever of the matters and

things charged in the indictment. That all the

traps were situated from twenty to fifty miles

each from Chomney, the headquarters of said

C. A. Burckhardt, where he generally remains

while in Alaska in charge of the business of de-

fendant company, and that the personal super-

vision of the fish traps was left to watchmen, em-

ployees who exercised the immediate control over

same, and that these employees who were present

at the traps the dates mentioned in the indictment

would constitute the witnesses in the case.

This statement of said Walker is borne out by

the facts stated in the copy of said C. A. Burck-

hardt's letter filed as exhibit to said Smiser's affi-

davit.

Transcript, pp. 15 to 17.

Again, as F. 0. Burckhardt is vice president

of said company and jointly interested in Alaska
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with his brother in the management of the affairs

of the company, why did he not inform himself as

to what his brother might know, if indeed he

knew anything, about the matters complained of

in the indictment. Why, during all these months that

the cause was pending, did he not in the known

absence of his brother find out from his brother

what he knew about these matters and who were

the witnesses whom the company needed? It is

beyond human credence that he has not done so.

To wait until the day of the trial and then come in

to court with an affidavit which is shuffling and

evasive and which fails to state any fact from

which the Court can determine that his brother

really has any material facts within his knowl-

edge in regard to the merits of the case certainly

gives evidence of no attempt to prepare the case

for trial.

Said affidavits should have set out at least one

or more material facts to which C. A. Burckhardt

could testify. If, as a matter of fact, C. A. Burck-

hardt is the only one who knows the names of the

witnesses who are needed by defendant then an ex-

planation should have been made why this informa-

tion had not, during all these months, been obtained

from C. A. Burckhardt. Burckhard's illness was

not sudden or unexpected but had existed for some

months prior to the date of the trial, and appellant

knowing of this illness and that he would not be
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able to attend the trial certainly should have ac-

quainted itself with what facts C. A. Burckhardt

knew and should have set these facts out in its af-

fidavit in order that the Court could see whether in

fact and in truth such facts were material or other-

wise.

Now, in light of the foregoing, can it be said

that the trial court committed an abuse of discre-

tion in overruling the motion for a continuance?

Before such can be said, it must appear with great

clearness that there has been an abuse of discretion.

On the other hand does it not rather appear with

great clearness that the Court correctly decided

said motion? The language of all the cases shows

that it must appear by a great clearness that there

has been an abuse of discretion.

The case of Jaffe vs. Linienthal, 35 Pac. 636

cited by appellant should not control in this cause.

In that cause the record does not show the full facts

which were set out in said affidavits.

In that case there was no showing by counter af-

fidavits while in the case at bar there is a strong

positive and emphatic denial of materiality of the

absent witness' testimony, not only by a statement

of facts which made it impossible for the alleged

witness to know the material facts of the case.

Transcript, p. 13.

But also by the statements of said witness him-
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self in a letter to one O'Malley, Field Assistant, U.

S. Bureau of Fisheries.

Transcript, pp. 15 to 17.

In the case

Betts Spring Co. vs. Gardiner Machine

Co. 139 Pac. 657, 658 (23 Cal. App.

705),

the court held "that in cases where there was a con-

flict in the showing made for the continuance; that

reason alone would have justified the appellate

court in refusing to interfere with the trial court's

action."

We also call the attention of the Court to the

following holding in the case of Sheldon vs. Land-

wehr, Supreme Court of California, reported in

116th Pac. 44, 45; 159 Cal. 778:

"The circumstances that the witness who
is unable to attend is at the same time one of

the parties should no doubt be regarded as

strengthening the showing in favor of a con-

tinuance, but it has never been held in this

court that the unavoidable absence of a party
necessarily compels the court to grant a con-

tinuance. In such cases as in others, the court
in granting or denying the application should
be governed by a desire to take that course
which under all the circumstances disclosed,

seems most likely to accomplish substantial

justice. One of the questions that may be con-

sidered is that of the good or bad faith of the

application/' Citing.
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Barnes vs. Barnes, 95 Calif. 171, 177;

30th Pac. 298.

In this connection, we especially call the at-

tention of the Court to the fact that on account of

the long delay in bringing this cause to trial, the

Government had been forced to abandon ten out of

the fifteen counts in the indictment on account of

the absence of one of its witnesses. And the Court

will take judicial knowledge of the fact that in

criminal cases it is always to the benefit of the

defendants to postpone a case. The trial court no

doubt was moved to some extent by a knowledge of

the fact that a continuance would work a hardship

upon the Government and that the mere delay

would increase the defendant's chances of escaping

punishment.

Again in the case so cited by appellant the

absent witness was a party to the cause. But in

the case at bar the alleged witness was only the

president of appellant corporation. The Court will

judicially know that corporations have more than

one officer and employee and in this case it is shown

that this company has also a vice president in

Alaska and various other employees whose duty it

was to attend to the very matters complained of in

the indictment.

We think that the case of

McMahan vs. Norvick, 69 Pac. 1047,
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cited by appellant does not apply to the case at bar

for the same reasons as stated in regard to the

case of Jaffe vs. Lilienthal above discussed.

In the case of Michelson vs. Spies, 32 N. Y.

Supp. 17, cited by appellant, the affiant in that

case set out the fact that the absent witness was

the only witness to the payment of the sum of

money in controversy. From this the court could

clearly see the materiality and necessity of the

evidence, and hence held the trial court in error.

But in the case at bar such is not the case. No
material fact within the knowledge of the witness

is set out.

The other cases relied upon by appellant on the

question of the continuance are cases in which

there was stated by affidavit some material fact or

facts which could be proved by the absent witness

or where the real party to the suit was unavoidably

absent and there had been no laches committed or

there were other peculiar circumstances not exist-

ing in the case at bar, and in none of them were

there counter affidavits filed against the applica-

tion for a continuance.

In the case at bar appellant had never sum-

moned any witness, had never even taken upon

itself the trouble to find out what witnesses it

needed, who they were or what they could prove,

although it had from September 12th, 1918 to June

14th, 1919, and it does not undertake to explain
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why it had not done any of these things.

"Where it is shown, on motion for con-

tinuance for the absence of a party defendant,
that his interests will suffer if he is unable to

attend the trial, which the affidavits of the

other side tend to disprove, it is for the trial

judge to determine the facts; and no abuse of
discretion can be predicated on his ruling."

Mead vs. Broads, 131 Pac. 758, 21 Cal.

App. 324.

2.

In answer to appellant's second assignment of

error, we call attention of the Court to the fact that

in said assignment appellant does not correctly quote

the record.

See transcript, p. 22 near bottom.

The question objected to by appellant was

never answered by the witness. After the objection

interposed by counsel for appellant the Court in-

terjected a remark and then a new question was

asked the witness, to which appellant made no ob-

jection, and to this new question, which was a

proper question, the witness made a reply.

3.

The question asked witness Andrew Ingstrom,

"That was an Alaska Pacific Fisheries' trap was

it?" was objected to by counsel for appellant but

no grounds for said objection was given and does
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not seem to have been seriously insisted upon as the

Court will notice that just a moment before the

question objected to the witness had been asked and

had answered, that he had visited on that day this

fish trap of said company which was situated at

Cape Chacon. So it fully appears that counsel for

the government was simply stating in slightly dif-

ferent languge what the witness had already testi-

fied to when he asked the question which was ob-

jected to. No harm could possibly have come to ap-

pellant by the answer of the witness, the witness

having already testified to the fact.

See transcript, p. 46.

4.

There was no error in the Court's ruling sus-

taining objection to the question, "Was that opening

closed or was it open?" This was a question asked

by counsel for appellant to the government's wit-

ness Walker upon cross examination. The open-

ing referred to was an opening which is in the

heart of the trap at the entrance of the heart near

and next to the lead of the trap. It is across the

heart and far removed from the tunnel and from

the openings of the heart walls next to the pot,

which are required in the closed periods. It had

absolutely nothing to do with the charges in the

indictment and had no connection whatever with

the merits of the case. And the witness had not
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prior thereto undertaken or given any testimony in

regard thereto. It was therefore not cross exam-

ination and if competent at all would have been

only when presented by defendant by his own wit-

ness in defense. But not even then could it have been

competent because it could make no difference

whether an opening at the entrance of the heart was

opened or closed in this case where the charge was

that the tunnel, which is the opening into the pot,

was open and the heart wall for twenty-five feet

next to the pot were not lifted or lowered as re-

quired by law.

5.

The 5th assignment is not well taken for the

same reasons as the 4th assignment. It had noth-

ing whatever to do with the charges of the indict-

ment and was an attempt to interject new matters

concerning which the witness had not testified and

which were incompetent and irrelevant.

Transcript, p. 34.

6.

The sixth assignment is not well taken for

the same reasons as given in regard to assignments

four and five. It refers to the same opening, viz.

the opening in the heart at the entrance next to

the lead.
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7.

The seventh assignment is not well taken be-

cause the proof was full an complete as to counts

9, 10, 11, 13, and 14 as shown by the record,

Transcript, pp. 21 to 55,

and is not contrary to the law.

8.

The Court did not err in receiving the verdict

of the jury or in entering judgment thereon. No
error is pointed out and there was none.

9.

The ninth assignment is not well taken. No
error is pointed out and there was none showing

why the court erred in entering judgment on said

separate counts. There was full and abundant

and uncontradicted evidence on each separate count.

We most respectfully insist that there is no

error in the record and that the judgment of the

trial court should be affirmed by this court.

Respectfully submitted

JAMES A. SMISER
United States Attorney for Appellee.


